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In this paper, | propose to discuss child placensnd, in particular, adoption as
embedded within local, national and internationatudssions on child welfare. The point of
departure for my research involved intensive ethaplgic field work among lower-income
families in urban Brazil. However, the more my lgss advanced, the more it became
apparent that what | was observing at the “locé#Vel was inseparable from regional and
global processes taking place at the moment. @mmscof the tremendous impact

international legislation such as the 1989 Uniteatidhs Convention on the Rights of the

Child* has on Brazilian policy makers, | asked myselfpamticular, how national legislation
mediated universal humanitarian concerns, adaphtiagn (or perhaps not) to concrete local
situations.

Responding to persistent criticism that the UN Gaortion is premised on essentially
Western middle-class norms (Ennew 1995; Stephe®%;1Panter-Brick & Smith 1999;
Yngvesson 2000), legal scholars have countered digtipg out how the document is
purposely open-ended in a way that allows signastayes to adjust it to the local context
without sacrificing its major principles. Rejedithe myth of "automatically transferable
jurisprudence”, and recognizing the need to take mccount the "enormous scope of
possibilities for cultural difference” for the efteve implementation of human rights norms

(Alston 1994), these analysts suggest that the melgterminacy of the UN document allows



for its major principles to pass through locallyged conventions ("conventions with a little
'c™), based on traditional values and specifiddmisal circumstances (Parker 1984pn a
purely theoretical level, this response may appeée promising. However, a look at how,
in actual practice, these principles have filteggmvn to national law codes raises some
doubts about Third World legislators' willingnesscapacity to take domestic realities into
account. In an effort to shift emphasis away fittwn usual top-down approaches, | will thus
begin with a description of local practices of dhglacement in a Brazilian working class
neighborhood, to then ask to what extent thesetuiall differences” have been taken into
account by national law-makers.

The empirical object of my analysis is adoptioni@oland practice — both on the
national and international level. In many courstriadoption interested legislators but little
until foreign adoptive parents began what was seepredatory inroads on the country’s
juvenile population (see Yngvesson 2000; Goonegel&94). The 1980s marked the
explosion of international adoptions throughout ¢fhabe. By the end of the decade nearly
20,000 children a year were thus being moved adbosders - an increase of over 70% in
less than ten years (Kane 1993). Falling birtbsiareasonably efficient welfare policies, and
changing standards of sexual behavior had radiddiltyinished the number of children
available for adoption in Western Europe and Nditherica. At the same time, it was
becoming abundantly clear to certain Third Worldemors that “excess” children could be
conveniently gotten rid of by resorting to inteioaal adoption. Of course, the “excess”
was caused by different factors depending on tikegd. In Korea, the original wave of out-
of-wedlock bi-racial adoptees (resulting from ther&n War), was followed by full-blood
Koreans, relinquished by their families becausextfeme poverty anpatrilineal values which
placed primal importance on consanguineal relatigtim 2001) In China, often even married

couples have given babies away in order to avadrgmendous fines which the government



imposes for every child born after the minimum a&ka (Johnson, Banghan & Liyao 1997).
In Romania, the dictator Ceausescu had for yeap®sed policies of an entirely different
nature, prohibiting any form of birth control andakmg life difficult for couples who had
fewer than four or five children .  This factg&gher with political and economic instability,
as well as longstanding prejudice against the cgisngypsy population brought about the
huge exportation of children headed toward adoptiomes in Europe and America at the
beginning of the 90s (Kligman 1992). Today, fors@as that are not hard to guess, Russia
has joined China as a major furnisher of foreigmtedoptive children in the United States
However, despite the ups and downs of war, politicaest, and capricious birth control
policies which momentarily place one country or taeo in first place, areas such as India
and Latin America appear to have been, until retamgs, among the most constanbviders
of adoptive children — and for no other reason tteeer endemic povefty
Considering the tremendous upsurge of inter-couatlyptions in recent times, it is

not surprising that legislators at various levetéséh tried to deal with the problem. From
international accorddo the different national children's codes enaatewcent years, we see
certain recurrent themes: youngsters should bee@lavhen at all possible, within their own
countries; commercial “trafficking” of children te be avoided at all costs, and the full rights
of adopted offspring (including the right to a “turkl identity”) are to be respected. One
wonders, however, how the implementation of them@wus concerns affects local realities.
The question is : have the major issues all bemrered? Or are there possibly other
concerns, vital to the well-being of children ameit families, that have been left aside or
even obscured by the new child rights legislation?

Especially since the 1989 Convention, there has begood deal of serious research on
the different rights, duties and obligations linkecchildhood (see, for example, Walsh 1991,

Théry 1992; Franklin 1995; Ladd 1996). Likewise nypaexcellent studies on adoption



policies and practices have been produced, paatigubfter intercountry surged onto the
scene in the early 1980s (Modell 1994; Kane 1993gwésson 2000; Selman 2000). The
many points of convergence between these two thérevident, as reflected in both official
documents and studies which measure the principdeabild's best interest against different
forms of child placement throughout the globe.

| would hold, however, that there are also manyblematic aspects to the
adoption/child-rights overlap -- spiny, albeit stilating, issues -- that have seldom been the
focus of discussion. Through the case study ofdad/local child-raising practices in a major
city of southern Brazil, | propose to zero in ostjauch issues, to look into the global/local fit
involved in the use of universal mandates, sudha@se to be found in the UN Convention, to
guide practices in the globe's infinitely variegdbsettings. My final reflections will be on
factors in the contemporary political context whipbssibly influence the law-makers’

sensitivities.

CHILD CIRCULATION -- A SOCIAL DYNAMIC AIMED AT PROM  OTING CHILD

WELFARE

Before looking at Brazilian laws on adoption, it wld be useful to consider the
concrete circumstances in which policies of chileélfare are to be carried out. My
ethnographic field work centers on the squattetleseents and more settled working-class
neighborhoods of Porto Alegre, the southernmositalapf a Brazilian stafe Although this
city of nearly 2.000.000 is ensconced in a rel&iygosperous and politically progressive
area of Brazil, the laboring poor have by no means been immutieetoagaries of a political
economy that has produced one of the world's mostjual distributions of wealth. At the
millenium’'s end, surveys showed that one third @zBian families (more than fifty million

people) live under the poverty line and 14% liveatal indigence (Barros et al. 2000).



One must remember, however, that in Brazil, unttke European or North American
case, poor families, clustered in vast shantytownd housing settlements, cannot be
considered marginal. Thus, working-class peopleshaince colonial times, been relying on
alternative social institutions -- family networ&sd the informal sectors of the economy -- to
keep them going. In the realm of family organmat they have managed to see to the
welfare of their children and guarantee the suhofanew generations through, among other

things, the strategy of child circulationThrough this practice, documented by historizamd

social scientists in diverse parts of Brazil, p#sewill divide the economic onus and

socializing responsibility involved in raising ailchbetween a series of informally chosen
foster parents (Meznar 1994; Cardoso 1984; Schdpghes 1992; Campos 1991; Fonseca
1995; Hecht 1997; Goldstein 1997).

The case of Solange, who speaks of several diffenethers, may be used to illustrate
certain aspects of this practice. Born while hmolpgical) mother was living under the roof
of a great aunt, she grew up with her cousinsincpher elderly caretaker, just as her cousins
did, "mother". When her parents separated, Solarege to live with her father and his new
wife whom she addressed as "Mother Loraine". -t€ea conflicts with her father led
Solange to once again seek the company of her matiith whom she lived for two years
until the woman died of cancer. Before going ihtmspital, the ailing woman asked her
backyard neighbor to look after Solange, and teighrbor -- whom Solange also refers to as

"mother" -- eventually became her mother-in-law.

The collective care of children was, in this famiarried through from one generation
to the next. Solange, at age twenty-eight, haeetlof her own children. The first was born
while she was living with her mother-in-law. Hememon law husband’s sister had recently
experienced the tragedy of stillbirth and, to cdadwr, Solange agreed to give her the baby.

Relatively stable circumstances (which included mgunto her own house) led Solange to
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raise her second son. However, the third chilllittle girl -- had been taken in by Solange's
father and step-mother who lived close by, andcthilel -- when | last saw her -- was calling

her fifteen-year maternal aunt (Solange's halésistmother".

This case clearly demonstrates how the circuladioohildren operates to cushion the
effects of poverty which include a high level ofuidmortality, conjugal instability and
multiple-family households. However, it would béshaading to explain the practice asaah
hoc survival strategy. Youngsters will transit baakdaforth between the households of
parents, grandmothers, godmothers, neighbors, qlogers for any number of reasons.
Depending on the circumstances, children may beegdlat birth, or much later, well into
their teens. They may be sent to surrogates piockedy their parents or go to a place of
their own choosing. They may stay a few days endgheir entire childhood. They may
leave home because of a crisis -- when their pargplit up or pass through a period of
particular financial difficulty -- or for more baheeasons (the foster mother lives closer to a
school, or is an older person wanting company).etc.

Furthermore, by looking at the child-raising systeather than merely focusing on
individual stories of “abandonmefif’we cannot fail to note the amazing openness of
working-class households, willing to take in un-distantly-related children. Joaquim and
his wife, for example, are an Afro-Brazilian coupido, aside from their three biological
offspring, raised three (slightly younger) “fostetiildrer’. Retired from the army, the father
of this family had a small pension which placed hiimancially, well above his close
relations. Occupying an important position in listended social network, his widely-
recognized generosity confirmed a popular provéwidhere there's food enough for one
person, there's enough for two or thre@hfle come um Portugués, come dois,”fyéOne
of Joaquin’s wards was a sort of relation since mether had been raised by Joaquim’s

mother: “When we took her in”, he explains, “h&atus simply went from niece to

6



daughter”. The other two children, however, a bog a girl, involved unrelated neighbor

children on whom the couple took pity. As his eayear-old (foster) son listened on,

Joaquim told the story of his arrival in the housddh
Fabricio was living next door with his mother imeated room. He would show up here
all dirty with unkempt hair. Everyone would go heto eat and he would stay put, just
sitting there. One day, my daughter said, "Why'tee call that little boy over here, to
see if he wants to eat something”. He was 4y, dity daughter gave him a bath. We
got him borrowed clothes with the neighbors andhwhat, he became a regular client.
The first night he came to sleep here, my wife serask his mother's permission. She
said yes, that she had no problem with that. Setéged over the first night, and the
second, and he's still here till this day, afterysars...

In this particular case, | had also been able tkentntact with the boy’s mother, living by

now in another neighborhood, with her new husbardithree toddlers. Her account reveals

the birth mother’s perspective of such placements:
One day they asked if | wanted to leave Fabricibvi@there. They gave him loads of
presents - toys, everything... Time went by aedust stayed on. [..] He understands
my situation. Sometimes he comes and | talk with. h"Look, Fabricio, we don't live
together because | can’t provide you minimum coodd’. He says, "No Mom, |
accept that, |1 understand. I'm there with my goth@obecause you're poor. If things
get better, I'll come live with you". But untileéh, he's likely to spend the rest of his life

there.

Space does not permit to go into greater detaibliabite subtleties of this practice.
Here, | will simply single out a few points of pattlar interest to my argument.
First, in the great majority of cases, a child does lose his original family identity.

People will refer to a number of different women "asther” -- having spent some time
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living with one and the other -- but they make oafasion between foster and biological ties.
Even those individuals who spend years in a fastersehold, momentarily suspending all

contact with their biological relatives, will exgeand are expected to re-establish ties with
their consanguines sooner or later. My field wakealed any number of situations in which,
even though they had been raised in different Hoalde, grown siblings lived side by side

in their respective houses, or at least visitedh edloer often, enjoying all the privileges of the

kinship tie.

Second, there has been no dearth of foster howselioht have accepted to take in
children on the somewhat ambiguous terms of thigrimal child placement. Aside from
grandmothers seeking company or sterile aunts awngirts thus procuring the joys of a
family, every neighborhood has a number of genenabll-respected matrons who make a
living by boarding their neighbors' offspring. t@f, parents cannot keep up payments, but
then -- as in a limited number of cases | witnesséke child may simply slip from the status
of boarder to foster child, until he or she is onuare called back by blood relatives. As in
the cases cited above, these placements very s@dssithrough state authorities.

It is important to add that, well into the 1980ke tstate orphanage was regarded,
alongside foster families, as a routine elementhencircuit of child circulation. Much to the
administration's distress, women still used thditutson as a poor man's boarding school,
packing their children off and, once again, pickittem up according to the variable
pressures (financial, marital,...) of the life cyfle To discourage such "abuse" of state
assistance, the administrators would threaten wowmi¢im the possibility of losing their
children to adoptive parents. Thus many mothersldvavoid the orphanage, looking rather
to informal fosterage arrangements for the moreptadide of their offspring (the lighter-
skinned babies). The temporary institutionalmatof dark-skinned children, toddlers and

older, caused them less worry. In such cases,enamight even prefer the state institution



since they could count on recovering their childana later date with no danger of
interference or competing demands from the fostenilf.

Alongside this full-fledged fosterage culture, irhish children were expected to
accumulate parental figures as they circulated &éetwhouseholds, there also existed a
practice closely resembling plenary adoption, inclwha child would be "given away" on a

permanent basis. This adoc¢do a brasjléithird element of child circulation pertingat

my argument, might occur when a woman in dire egooatraits found her social network
weakened or saturated by the placement of her qusewvthildren. Unable to find a foster
home for her baby among relatives and friends, wbald be in no position to impose

conditions on her child's caretakers. Acquiesciogheir demands, she would agree to "sign

the child away" (dar de papel passpgermitting the adoptive parents to take outdhiéd's
original birth certificate as though they were thielogical parents. The understanding in
this case is that the youngster will grow up knayio other family but that of his or her
adoptive parents.

By patrticipating in this procedure, a woman and #u®ptive parents of her child
technically are committing a crime. Having agrdbdt the new parents take out a birth
certificate on the baby as though it was their ratahild, all three are guilty of "ideological
falsity”, punishable by one to five years in jaiHowever, the illegality of this act does not

seem to intimidate most potential parents. Aceuydd some estimates, adocéo a brasileira

in 1990 was ten times more common than legal adolpti- a statistic easily understood by
those who recognize that the Brazilian working-glpspulation has traditionally lived on the
margin of state bureaucracy. Even today, at thedtithe century, nearly one third of births
are not declared within the legal deadline, andyr@mldren acquire a birth certificate only
when they enter first grade or do their militaryvéee. In these circumstances, it is not

difficult for adoptive parents to pose as birthgyas.



Our research put us in contact with a number ahhbmothers who had thus given a
child away. Although they were evidently saddengdhe experience, they appeared to take a
certain consolation and even pride in having cédlsefthosen the adoptive parents, giving
convincing explanations about how the child wasaiely better-off in the new horfe The
adoptive family (which took on the status of biatmad family) was in general some sort of
neighbor, of modest income, but enjoying a moménelative stability. In most cases, the
birth mother had episodic contact either with théomive family or with common
acquaintances who could give concrete reports aheochild's progress. Seldom did a
woman attempt to reclaim her child; however, tithbmothers | interviewed claimed they
stood ready to re-assume their maternal role inéwd arose. | often heard women say they
had not "abandoned" their child; rather, they baen to it that he or she would have a better

existence.

BRAZILIAN LEGISLATION : THE LINEAR EVOLUTION TOWAR D PLENARY

ADOPTION

During the 1980s, the Brazilian political scenawent through important changes.
Emerging from twenty years of military dictatorshipe country witnessed with tolerance an
effervescence of social movements: workers’ strik@gasions of housing projects, marches
for land reform, and church-led neighborhood asdmris. A rising number of university-
educated professionals, including social and conitywunealth workers, as well as a
technologically more efficient state bureaucracgated a demand for greater intervention in
people’s domestic affairs. The writing of a newsiitution (completed in 1988) mobilized
thousands of activists aiming at social reforms wien turned their attentions specifically to

the subject of children. Spurred on by the intBamal discussions focussed on the theme as
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well as the Brazilian government's desire to avaidflattering publicity on its “street

children”, the National Congress passed, in 1996 Bstatuto da Crianca e do AdolescEhte

The new code was only partially the result of Bfagarticular political climate. It also
reflected a world-wide trend which, during the 8Bsmught many countries to re-edit their

legislation on child welfare. Aside from the 1988ited Nations Convention on the Rights

of the Child many national and regional charters were alsdywmed during this period: the

1987 _Child Welfare Lawin Spain, the 1987 African Charter on the Rigirid Welfare of the

Child, the 1989 English Children Acthe 1989 Persons and Family Code in Burkina Raso

name only a few. Countries that did not edit newlesowere still involved in discussions
about how to comply with the spirit of the 1989 @Nnvention. The fact that, within a short
period, this convention was signed by 191 counfties U.S. being the only significant hold-
out) is ample proof of the international populaofythe child rights issue.

Not only was the theme of great international int@oce, the manner of dealing with
problems of child welfare followed an equally glob@&nd, electing the judiciary as a major
instrument of social reform (Santos 2000). ManyBoézil's middle-class professionals
appeared to believe that the solution to the cgimmandemic poverty and social injustice lay
in the enactment of new and revolutionary laws saglthe Children’s Code (Vianna 1996).
The Code decreed — among other things -- the aglatl Brazilian children to “life, health,
food, education, sports, leisure, preparation fdutare profession, culture, dignity, respect,
and liberty”. Much was said about the advantageth® new legislation in relation to its
previous 1979 edition. The stigmatizing term “miho was exchanged for the more
humanizing “child and adolescent”, and a genetalopophy of “total protection” was
advocated as a replacement of the police-type aiytetomplex. Touted as a document

"worthy of the First World, " even more advanced,some respects, than the U.N.’s child
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rights convention, the Code was seen by many atdias a hallmark that would change the
history of Brazilian children (see Ribeiro 1998We might now ask how this enthusiasm,
which produced a number of interesting “manifestojhts was translated into directives on
concrete issues such as those, for example, pegamadoption.

For wont of space, | pass over the intermediaryislative changes (described
elsewhere, in Fonseca 1995, 1999), concentratingefiioyts on the contrast between what,
respectively, the 1917 Civil Code and the 1990 @bit's Code say about legal adoption in
Brazil. The first document, reflecting turn-ofetltentury attitudes, gave no special concern
to children, much less to adoption. These subjeictply appeared alongside thousands of
other items dealing with the regulation of civilcegty. Nonetheless, the Civil Code
remained the major reference for adoption procedurdBrazil until, in the latter half of the
century, a series of laws introduced change. #Aling to its terms, there was no necessity to
involve public authorities in the transfer of clndd from one set of parents to another. A
private act registered with the notary public whghat was required in a process obviously
designed to provide the pleasures of parenthoazhildless couples. People who already
had legal offspring were not eligible to adopt dhen, and -- no doubt, to avoid the surprise
of subsequent issue -- nor were those under 5G y#dasge. The adopted person (who, in
fact, could be of any age, as long as he or shel@a®ars younger than the adopter) had full
right to his adopted parents' estate only if thagt ho biological offspring. In the event of
younger brothers and sisters, born to the adogiarents, he was entitled to but half the
amount allotted to his siblings. Furthermore, dadeption could be revoked by either party --
parent or child. Since adoptive filiation was addesed an added-on status, co-existing with
instead of replacing ties to the biological famithe adopted person could resume his

consanguineal identity with little ado.
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By 1990, the adoption procedure had undergone ahdilocanges. A two-pronged
system, initiated in 1965, according to which 'gienadoption” (much resembling the 1917
form) existed side by side with an evolving formpténary adoption, came to a close with the
victory of the latter. Today, all adoptions mugb through government courts. In most
states, special commissions have been set up, caud judges, psychologists, and social
workers, to oversee the process, deciding on tigéb#ity of children (required now to be
under 18) and screening adoptive parents. Theiduggrphilosophy is respect for "the child's
best interests" -- bringing authorities to speaterms of finding a family for the child (rather
than a child for sterile couples). Since the 1@88stitution, all adoptive children have
gained full inheritance rights, equivalent to thasechildren born in the family. Under the
1990 Children's Code, all adoptions are irrevogadatel -- more to the point -- all record of an
adopted person's biological origin is struck from birth certificate, permanently severing
ties to his consanguineal relatives. In other wpmtoptive status completely replaces the
child's previous social identity, giving the adeptparents exclusive rights to parenthood.

At first glance, the changes in legislation appé&arbe of uncontestable benefit.
Certainly, discrimination against adopted offspraighe beginning of the century reflects the
injustice of a rigid class structure. Permanegtharanteed rights equal to those of biological
offspring may be heralded as a generally recognizechanitarian gain. However, the
package deal presented in the 1990 form of adopirmiudes elements which are
considerably more controversial.

| would argue that, in discussions concerning adaplegislation, there has been a
consistent slippage between two entirely diffefeoints -- producing a "natural link" where
none necessarily exists between the exclusnitparental rights, on the one hand, and the
equalityof adopted and biological offspring, on the oth@ihe first principle, embodied in

the notion of "substitute filiation" (by which a ittis biological origins are effaced, being
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irrevocably replaced by the adoption filiation) papred on a limited basis with the law 4.655
(1965). The second principle, measured for oump@ses, by the adopted child's full
inheritance rights, only became possible -- andjrador only a certain category of adoptee --
in 1979 with theCddigo do Menar What is today called "plenary adoption" (firsstituted

in the 1979 Code) involves both principles. Tloairdry's 1988 Constitution expands the
equalityprinciple, stating that all offspring -- whetherdhaithin the marriage relationship or
not, whether adopted or biological -- shall enjegual rights and qualifications" and shall not
suffer any form of discrimination in function ofetin particular form of filiation. The 1990
Children's Code, on the other hand, reaffirms_ttadusivity principle canceling ties between
all adopted children and their (consanguineallirada (art. 41), and further decreeing that the
courts will hold exclusive authority as to whom amtbler what conditions the original birth
records can be consulted (art.47).

This latter aspect of contemporary adoption legmhais particularly curious when we
consider the fact that informaldoptive arrangements have long been part of wo+klass
family organization. In traditional placement pati® birth parents participate in the choice of
foster or adoptive parents, and hope to maintaiso€ contacts even when they are not
able to raise their offspring. In other words, cant to the "myth of abandonment” which
often accompanies adoption narratives (Ouellet@6,1¥ngvesson 2000), in the Brazilian
region where | worked (as, | suspect, in many tfbaird World countries), the
overwhelming majority of people whose children g@igen in adoption would welcome
information about their child’s placement, and vegi the opportunity — would relish an
eventual contact.

We see, then, that formal law has evolved quiténdidy away from the first rule of
locally relevant child circulation as recorded iruroethnographic description: the

accumulation of parental figures, and the mainmteagalongside the new adoptive status, of
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a child's consanguineal identity. Before furthersoiing our analysis of present-day adoption
legislation, it would be interesting to place thésgislative changes within the framework of

state institutional policies as they respond todémands and needs of the local population.

FROM THE POOR MAN'S BOARDING SCHOOL TO PRE-ADOPTION

INTERNMENT

As | stated above, during my mid-1980s field resleathe state orphanage acted as a
sort of poor man's boarding school -- a place wifemglies hoped to temporarily enlist state
aid in order to guarantee the welfare of theirdrgih. In fact, it was practically the only form
of state aid since, contrary to European and NArtterican settings, there were very few
government subsidies to bolster low-income houskEhoMilk distribution programs for

young children and other episodic aid to poor fewsjl generally coordinated by a public

charity run by the president's wife (Legido Brasilede Assisténcja had relatively little
effect in easing poverty. For the 60% of the adudpulation engaged in the informal
economy, there were no food stamps or family alloses. Public schools, never more than
four hours a day, did not automatically furnish teea(What snacks were prepared for the
children were generally furnished from the familgscket money, as were all school
materials.) Even for those parents with a salgobdseldom earning over $100 a month), the
official family allowance of approximately $6 pehild made very little dent on basic
necessities.  Today, in the year 2000, conditiares not much different. A publicly
subsidized medical system instituted in the mid&k98 constantly being undermined for lack
of funds. Despite a slightly expanded schooleayststill nearly half the Brazilian children
flunk first grade, and the average 17 year-old | méver have more than a seventh-grade
education. Altogether, studies show that recenhemic policies have had little effect in

improving the lot of Latin America’s lower echeldfs On the contrary, midst rampant
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unemployment, the gap between rich and poor hatncea to widen (see, for example,
Gafar 1998; Barros et al. 2000).

We may therefore presume that, over the past decatiengs have not changed
appreciably for many of Brazil's poverty-strickeantilies. Public policy concerning the
internment of children from these families has, bear, changed. Institutionalization, seen
as a last resort, has been reduced to a minimuite wat least in the state of Rio Grande do
Sul -- the cost of maintaining up-to-standard mgtbns (small family-type units providing
middle-class comforts ranging from computers toshback-riding) has soared to well over
$1000 per child per month. At the same time, diasnced foster families which never
received more than $50 per child have been alpbased out’ Evidently, foster families,
closely associated to the children's original milieave been judged a prigeb-standard.

Historians tell of an epoch when countries in Eerepmd North America confronted a
situation not unlike that of pre-1990 Brazil, in i poor families would abandon their
offspring to state institutions as a strategy fanvival. Faced with the cost and inefficiency
of massive institutionalization, the state begamt@st in measures which would fortify and
help finance poor families (see, for example, Dtotz&977; Panter-Brick & Smith 1999).
Higher salaries for manual laborers, subsidizedicaé@id, and full-day schooling including
meals were (alongside subsidies paid directly tenqta according to the number of children)
among the measures that most these countries pednmotorder to back their family-based
social policies. On the other hand, since the tatentieth century, in Brazil and other
peripheral countries, the state has been presemtbda different sort of solution to the
massive institutionalization of poor children. Retthan seriously investing in preventive
measures to avoid overpopulation at the state ogmes, they may resort to large-scale

adoption as a means of emptying the institutions.
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A recent study in the Porto Alegre institutionaltvaerk indicates that, today, many
social workers consider institutionalization a paBption measure — especially in the case of
younger children (Cardarello 2000). The ChildreGde, after all, stipulates a child’s right
to a family (always in the singular) — preferablg bwn. However, lacking that possibility, a
“substitute family” is seen as vastly preferalidegtowing up in an institution. Since the
government no longer sees fit to invest in subsilizubstitute families, it is only logical that
adoption be placed high on the list of desirablionms.

The attitude of Brazilian professionals appearbdaan tune with that of their overseas
counterparts. The idea that adoption is invariabbre in a child's interests than fosterage is
not written in the laws - neither in the 1989 UG@bnvention, nor in the various national
Children's Codes. Yet, events such as Presidénto@s 1997 emotional call to find
adoptive homes for the 500,000 U.S. children ineiosare®, as well as the examination of
literature in child welfare journals, leave litlwubt as to the common sense appeal of this
conviction. It is based on the idea that childeea better off living in one permanent home
with one set of parents. Scholars and social agetking in Africa, Asia, and Latin
America have countered with the possibility of ethealthy" environments in which
children grow up between various households or witlitiple parental references (Cadoret
1995; Hoelgaard 1998; Fonseca 1995; Goonesekeréd; Fnter-Brick & Smith 1999).
Certainly, this alternative vision could stimuladeas on the adjustment of modern legislation
and state policies to the "fosterage culture" Icdesd for lower-income Brazilian families.
However, this second element of the traditionatesyisseems, for Brazilian decision-makers,
more difficult to grasp than the notion of the "ptlon culture", much touted in international

conferences.
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THE EFFICACY OF SAFEGUARDS IN CONTEMPORARY LEGISLADN

A series of restrictions have been written intesent-day legislation in order to ensure
what is seen as the most just form of adoptionstriction o which children can be declared
available, where they should be placed, and who thas power to place them. A
consideration of how things work in actual practtggests that these safeguards are not by

any means fail-proof.

1. Consent and abandon by birth parents

A highly-publicized scandal which occurred in Jundia medium-sized town in the
state of Sado Paulo, during the final months of 198Bpeared to point to the need for tighter
regulation of the adoption procéss A number of lower-income mothers — compared by

journalists to the Argentine madres de la plazand® — had banded together to protest the

“abduction” of their children by the local judge, man by the name of Beethoven.
Investigation showed that over the past six yaame than 200 children had been given in
international adoption, most of them without thetiheos’ consent. After a summary search
for a child’s parents, limited in several casesatshort notice published in the official
government paper, the judge would declare the @bokhdoned, allowing adoptions in record
time. The judge countered the mothers' accusatiathswhat he considered a perfectly good
justification. Working in collaboration with a refable Italian adoption agency, he was
providing a decent home to mistreated and negledtddren who were living in deplorable
hygienic and moral situation. In one case, fomapia, the child’s mother earned her living
as a stripper; in another, the child lived in agetwith broken windows and roaming dogs”.
Press coverage of this affair insinuated that JuBgethoven acted out of venal

interests, possibly receiving large “donations’onfr the Italian agency through which the
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confiscated children were channeled. Reading betwiee lines, however, we see emerge
another possible version of reality — one in whicé judge, a fervently religious man, acting
according to moral convictions, sent the childrénoad not for his own personal gain, but
rather “for the children’s own best interests”. Bam interpretation has little currency among
the media’s consumers, perhaps because it is disgmito think that “honest” or well-
meaning magistrates would be capable of such obwvnisdeeds, and that the “traffic” in
children may occur even when dollars and centaran issue. We, nonetheless, find it not
only plausible but provocative since it raises thestion of how juridical terms such as
“abandonment” and "negligence" are translated cotacrete practice.

Art. 45 of Brazil's 1990 Children's Code clearlipstates the need for the parents’ or
guardian’s legal consent in order for a child to dmopted. Paragraph 1 states that this
consent may be waived in the case of a child oteadent whose parents are unknown or
who have been stripped of their paternal authdiaty having abandoned their child or
neglected its basic needs. However, both theamiaof "abandonment” and "consent” must
be placed within the context of the Brazilian p&mm which most "adoptable” children are
drawn.

Already considered vague in the European contdan@i 1990), the legal definition of
abandonment is even more problematic in povertyendareas of Latin America where
children "abandoned" to state institutional care, dn general, not the out-of-wedlock
offspring of adolescent mothers, but rather thirdfaurth-born children of women who
simply cannot afford the extra burd&n Although legislation in Brazil expressly statbat
poverty is not a sufficient motive for strippingrpats of their rightS, the observation of
empirical cases shows that social workers, evemwihey classify parents as "caring”, may
well equate extreme poverty with "abandonment” weglect” and recommend a child's

removal from its home (Cardarello 2080) Today, the very acceptance of children at the
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state orphanage carries serious implications asstsuch as "parental neglect" are broadened
to include what fifteen years ago was classifieddann"poverty" or "socio-economic
problems". A child’s institutionalization, may frst, be "temporary"”, a classification that
supposedly grants the family time to "get organizaas to provide a proper environment to
their offspring. However, social workers recognthat, in areas of chronic poverty, there is
little hope that families will be able to make dgigrant changes in their material
circumstancesllfid). Thus, the oft-heard pronouncement, "Eitherfdmily gets their show
together or the child is given in adoption”, doed present such equal options as it would
first appear.

Social workers we interviewed call attention to faet that parents do not generally
contest the judicial process which strips themutharity. Our own experience is that most
parents who have been divested of their parenthlodaty do not grasp the finality of this
legal measure. The same could be said of theseel@avoman signs to allow for her child’'s
adoption. Even North American birth mothers maynptain they did not fully understand
the terms of the adoption process (Modell 1994rpC#998). Brazilian mothers --
descendants of families in which, since at leastl#st century and probably before, child
placement has been an integral part of basic soaifi@n routines -- have far more reason to
misconstrue the law. In a process completelyidat state control, children would be
placed by their mother or parents in a substituteskhold, sometimes for long periods of
time. The substitute parents might try to stipailegstrictive conditions -- they might, for
example, claim that birth parents should have ndhén contacts or rights over the
relinquished child.  But time would frequentlyope such preventive measures ineffectual,
and people would predict (often, with reasonableueacy) that sooner or later the child
would renew contact with his consanguineal netwdrkerviews with birth parents and

siblings show that children who have been “givera@w (whether through adoption of
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informal placements) often maintain a symbolic pre® in the family. They will be included

in routine lists of family members, their picturedl be used to decorate walls, and their
birthdays will be remembered. In these circumstanit is probably safe to presume that
neither "abandonment” nor "consent" necessarilyespond to the contractual conditions

imagined by state legislators.

2. National adoptions first?

Looking once again at the scandal involving JudgetBoven, we see another issue of
capital interest to our discussion: objectionsraunding inter-country adoption. The

Brazilian Children's Codstates that youngsters should be placed in forzigiptive families

only in exceptional cases (Art. 30), thus givingp@cin a slightly milder edition, to the UN
Convention’s article 21-b : "inter-country adoptioray be considered as an alternative means
of child care, if the child cannot be placed inoatér or an adoptive family or cannot in any
suitable manner be cared for in the child's couotryrigin”.

To understand this issue, one must first recogrizehat is evidently not obvious at
first glance -- that in Brazil there are many, maoyples (as well as single men and women)
who seek, in vain, to legally adopt a child. i[Dgra recent seminar organized in Porto
Alegre by the state adoption services, | was ambaydtie number of disgruntled people who
had shown up in the audience simply to voice thagvances. When dismissing a person’s
candidature, the adoption services would usuallye gsome explanation linked to the
evaluation of emotional stabilft}y but many people felt they had been turned doveaimse
they were too old or because they were single.nkvigen their candidacy is accepted, people

often wait years to get the sort of child they want
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Professionals who work in the state adoption serwidl repeatedly point out how
overseas adoption helps resolve “difficult caséisat is to say, the placement of older and
darker children, the sibling groups, and even haapped youngsters. Yet a survey of Rio
Grande do Sul's service showed that at least tinatimid-80s, over half the children destined
to international adoption were white, under threarg old and with no physical or mental
impairments (see Nabinger 19%4) It is true that in this particular service fsidered one
of the most progressive in Brazil), internationdbptions comprise less than five per cent of
the total number of adoptions performed each Jaa;, in many other states, inter-country
adoptions outnumbered official local adoptions wb the mid-1990s.

The option of placing a poor child with foreign eats no doubt plays on the
imagination of many decision-maké&ts Although | know of no such study in Brazil, &m
depth examination on state-sponsored child planemenearby Colombia, South America's
largest exporter of adopted children, yields ihsigto the influence of potential international
adoptions on government policies. Registering @dlian efforts to guarantee child rights,
the anthropologist S. Hoelgaard (1998) describasgl&regulated state-sponsored fosterage
program in which many children appear to make gadgustments in local subsidized
families. Despite this fact, the Child Counsslappointed by recent Colombian legislation
to look after the children's interests will routingull a child out of its foster household to
give it to overseas adoptive parents. The ideadhi&dren are better off in European or North
American adoptive homes prevails even when thesfdaimily is willing to adopt the child.
Children, including those old enough to clearlytestieir preference, are often taken against
their wishes from the foster family, and all suhs=sat contact between the foster parents and
their former ward is strictly forbidden. Needldsssay, it is highly significant that, in the
case of contemporary Colombia, well-intentioned fgssionals rather than venal

intermediaries "trafficking" in children are resgisle for most such questionable practices.
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Inter-country adoption is, of course, a highly paed issue, with voices divided
between, on the one hand, xenophobic fears tleatdhntry’s dignity is thus bruised or its
human resources depleted, and, on the other hdld;saving hopes that adoption may
ultimately remedy the plight of the Third World'sserable massés Not surprisingly, these
hardly appealing options are generally avoided bgiad scientists. A more interesting
approach would see the “problem” of inter-courdgdoption as symptomatic of the political
inequalities — between producers and consumersnherént in _anyform of child
distributiorf>.  In other words, to forward the cause of chitelfare and social justice on any
appreciable scale, the intensive concern expresdedit intercountry adoption must be
carried over to national scenarios, provoking @sesrreexamination of all adoption policies

— both international and domestic.

3. The legitimate authority to decide

People in the Brazilian working-class, we shoultheenber, do not necessarily submit
passively to the authority of the central governtneRather, in many instances, they adapt

this authority to customary sensitivities througlstics such as the adocédo a brasileifae

fact that birth mothers may prefer this method latimg their children is understandable. In
the first place, the strategy enables a woman dg pl decisive role in defining her child’s
future (in keeping with the third element we unohetl in traditional patterns of child
circulation) in a way that official policies do notFrom the birth parents’ perspective, legal
adoption is shrouded in utmost secrecy. Thus, nwdrtire poverty-stricken parents | dealt
with deem (perhaps, with reason) that they shookdseek state assistance unless they are

willing to dump their children into a black holéat is -- unless they are willing to see their
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children labeled "abandoned" and carted off to @mnown destination. Adocédo a brasileira,

on the contrary makes birth parents — and ofteeratblatives in the extended kin group --
active participants in the choice of a child’s nesme.

Why adoptive parents from the working classes mayhter this modality is not much
harder to understand. For many years, perforntirgglégal sleight of hand was the only way
people with other (biological) children could guatee full inheritance rights to their adoptive
offspring. Furthermore, legal adoption was longiheed in by a series of restrictions which,
in many cases, simply did not fit their circumse®t In 1988, the new constitution
facilitated adoption and prohibited any discrimioat between biological and adoptive
children. The number of legal adoptions, howewais yet to increase. It is possible that
many potential adopters still do not feel at eagh the interviews and bureaucracy involved
in the state adoption process. They may imagiaé ttiey are too poor, too old, single or
otherwise unacceptable by the adoption servicalalugiteria for good parents.

Furthermore, in public services, the anonymous eoe through which an adoptive
family is matched to a child’s needs magnifies #mxiety of potential parents. Asked to
describe the anonymous child they would ideallg lik adopt, they will generally ask for a
white baby girl in good health — exactly the sdrtchild which is in short exchange at the
orphanage. They worry lest they have difficulty gguing the child the adoption services
choose for them. In cases of traditional chilg¢wation, on the other hand, people often end
up with a child not by choice, but rather by a p#ycircumstances, when a death in the
family or a divorce in the neighborhood suddenlykasaa youngster available. The question

does not arise whether the child is the color,,sizesex the would-be parents prefer. It is,

then, no surprise that one of the rare studies dotdo a brasileirahows that children

adopted in this fashion are generally older an#tefahan those adopted in a legal mafher
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According to Abreu (2000), even Brazilian judgesittg endorsed adocado a brasileira

until the 1980s popularity of international adoptjout pressures on the judiciary to invest in

legal adoption. (Receiving countries, as this aed®er points out, require officialdoption

papers in order for the child to immigrate.) Sétl the end of the 80s, public television
broadcast a debate in which judges and lawyersespokavor of the "obvious nobility of

spirit" which moved families to thus take in foumdjs. And, at least in the Brazilian
Northeast where Abreu concentrates his researohigfive find well into the 90s judges (as

well adoptive and biological parents) who openlpw\preference for adocéo a brasileasaa

way of getting around impersonal state bureaucracy.

It is no coincidence that the most vehement opioosib this informal practice comes
from the more progressive sectors of the publictly@ervices -- those most in touch with
international sensitivities. In Porto Alegre, fstample, every step of the adoption procedure
scrupulously respects the tenets of children’stsigget down by the U.N. convention, the
Hague Convention on Adoption (ratified by Brazil ¥995) and the Children's Code.

Nonetheless, adocdo a brasileinadently continues to rival professional expertisal so

remains, predictably, anathema among state juveffitdals. At a 1999 meeting of Brazilian
adoption workers in Porto Alegre, a state-emplogsygchologist, giving the final word to

three days of discussion, urged that the combahsigadocao a brasileirghould, from that

day on, become a professional’s major concernne Wonders if, rather than consider these
different viewpoints in terms of “modern” versuarthaic” attitudes, or “legal” versus
“corrupt” procedures, analysts might be bettevisetl to ask if modern legislation, by

ignoring local forms of social dynamics, does naiduce the very behavior it outlaws.
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HISTORICAL CONTEXT AND INTEREST GROUPS

The irony is that, although they did their bestréproduce the spirit of international
human rights principles, Brazilian legislators h&@T followed exactly in the steps of their
First World brethren. A comparison of the scenasosounding adoption policies in Brazil
and the United States illustrates this point. brtN America, the vast majority of adoptions
today involve some sort of participation by birtargnts. At the end of the 80s, birth and
adoptive parents had met together at least onee iestimated 69% of U.S. adoptiths In
Brazil, on the other hand, this sort of “open adwpt -- although long familiar in the form of

adocdo a brasileirés not discussed, much less put into practice @véhe most progressive

adoption services. In the field of adoption, pplinakers have been "more royalist than the
king", producing laws which, in the name of a "dtl best interests”, have been used to
disempower birth families and bypass local fosteragrangements on an unprecedented
scale.

How is it, one wonders, that such policies are poed? | would not like to contribute
to facile explanations which cast in doubt the gdatth, political engagement, or
competence of the countless child rights actiwdte dedicate their efforts to devising these
policies. However, one must take heed of histbramaalyses which have repeatedly
demonstrated that laws are not created in a palliiacuum, nor are law-makers in any way
outside the power plays inherent in their field (Btieu 1986). Recent studies on the
economic philosophies and political negotiationsolaed in international child welfare
legislation demonstrate that this field is no eximap

D. Guy (1998), in her overview of the Pan Americanild Congresses held in various
Latin American capitals between 1916 and 1948, tpadut a humber of tensions which cut
across the debates: those, for example, betwaemift activists and male statesmen, or

between social workers and eugenics-oriented dactddf particular interest here is the
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tension between proponents of a welfare state (vehd the national government responsible
for the protection of child rights) and the backek private, philanthropic initiative.
Uruguay was the leader of the former camp, offeangpncrete model of state-run services
aimed at guaranteeing child welfare -- program9fenatal care, mother's canteens, day care
centers, milk distribution and public schooling,arg others. During the 20s, most delegates
who participated in the Pan American Congressefidmg those from the U.S. Children's
Bureau, acknowledged the state’s responsibilitgromoting preventive measures to reduce
adult mortality (thus leaving fewer orphans), guaranteeking man's compensations, and
raise salaries. Guy suggests that, in Europehemther hand, the 1924 Geneva Declaration
of the Rights of Children issued by the Internagiobeague to Protect Children gave little
attention to the state’s responsibilities. The ideat poor children should be helped was
implicit in the document, but no institution or &gy was named to guarantee that help.

In the Pan American debates, a fair balance wasteiaed for some time between, on
the one hand, the state’s obligation to furnisledtiaid to promote child welfare and, on the
other, philanthropic initiatives which dwelled oanfily morality and parental obligations to

respect and defend child rights. It was not urité 1948 Pan American Children’'s Code

brought in by a new, post-war political climateatthhe original Uruguayan accent on state
promotion of child welfare gave way to a more tdleperspective.  And, during the
following decades, with military juntas taking oware Latin American country after another,
the child rights discourse died down altogetheayileg in its stead a clear law-and-order
accent for the control of potentially dangeroustiigibid).

Philip Alston (1994), writing on a more recent cteapn the international legislation of
child rights describes a curiously similar, althbuless strung-out tug-of-war between

opposing camps. According to this author, the91@8nvention on the Rights of the Child

began to take shape at the end of the 70s, duien@old War. The Polish representation to
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the United Nations, intending to mark points on thenan rights scoreboard, proposed to

transform a 1959 non-binding document (the Dedlamadf the Rights of the Chijdinto a

binding contract. The Reagan administration, pplgao see someone from the Soviet block
take credit for this initiative, countered with tgears of committee work, and significant
rewriting that would include clauses bringing hothe importance of civil liberties — exactly

those which were supposedly lacking in the sodiddisck. Thus articles 12-15 — which

speak of a child’s right to the liberties of oginj expression, religion, and association --
found their way into the Conventith at the same time that a “limited number of the
provisions relating to economic and social rigt&re somewhat downgraded (Alston 1994
7; see also Walsh 1991).

Still other observers debate the efficacy of ledise emphasis on economic and social
rights that cannot be realistically enforced. Thoséavor of such laws argue that, although
there is no way of systematically guaranteeing i&d'shrights to leisure, school, health, a
family, etc., such "symbolic legislation" has ampiortant prescriptive function. It furnishes
a blueprint for how society ought to be. Critios, the other hand, refer to such laws as
"alibi legislation”, suggesting they are enacted fioere propaganda purposes in lieu of
realistic and effective measures(Vianna 1997).legds (2001) raises the hypothesis that, in
Latin America, governments tend to intensify theiliance on symbolic legislation in times
of crisis, exactly when they are unable to impletmeaasures that have any real influence on
reality’®. One way or the other, this literature suggesis plolitical power plays between and
within nations exert subtle influences that maythip scales in favor of one rights model or
another.

Today, scholars generally agree that the definitiba child's best interest is inevitably
forged according to value-laden criteria (Mnook#i85; Eekelaar 1994; Alston 1994). These

criteria may be shaped by a particular politicainelte, or they may be negotiated between
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different categories of individuals, each with thepecific aims and interests. Since children
normally play only a minor role in the debate, thkems of their welfare are established by
adults -- adults of varying status and occupyindfet@ntial positions of authority.
Professional intermediaries are frequently accugaohposing their biases on this issue, but,
indeed, there are many other forces at play. Kkamele, the adoptive child's right to an
ethnic identity, often cited in adoption debates, doubt stems largely from humanitarian
concerns and beliefs about an individual's heafieychological development. Yet, one
might suggest that the theme enjoys great populaatause it meets with the approval of
sending countries who are reluctant to see mendfdreir younger generations permanently
removed from the national scene. By invoking ¢héd's best interest, these often poorer
and politically less influential states managedmpete with receiving countries and maintain
partial claim to the child living abroad.

A look at how interest groups pressure law-makefdarth American and Brazil brings
out yet another sort of power play inherent in pkgradoption -- that which pits birth against
adoptive parents. One should remember that thegpgrisom which “adoptable” children are
drawn are generally those which have relativelyelipolitical clout. In North America, for
example, when -- during the post war period --désire for adoptive children was intensified
at the same time as the traditional supply of aaladptchildren dwindled, prospective parents
turned their search toward native populations — lin@t in Canada, for example, or
Hawaiians or Native Americans in the United Stat€mne by one, these groups resorted to
political action in order to stem the hemorrhageoat-going youngsters. Lobby groups
involving such powerful organizations as the NAB$Mational Association of Black Social
Workers) were active not only in restricting abuset also in promoting various forms of
open and subsidized adoption to encourage in-gotagements (Simon 1984; Carp 1998). In

cases where adoption could not be avoided, intgresips pressured to guarantee minimum

29



rights for birth parents (Modell 1994). Thus, tthger with the trend toward legal "closure"” of
adoption processes, there emerged in 1960s Ameagaopposing force -- that of birth
mothers and adopted children pressuring forldssire, that is, the opening of adoption files
for consultation by the interested partfes

Such lobbies do not exist in Brazil. The sort olvgrby-stricken and often illiterate
parents who sire adoptable children are not eakdyvn into social movements. Brazilian
adoption services _arbeginning to recognize the importance of keepingdgrecords --
primarily to better serve the adopted children vane returning from abroad demanding to
know something of their origins. But, even thouginsumer demands have brought state
authorities to introduce adjustments to the systdmare has been no concomitant move
toward_operadoption which might better attend the intere$tkloild producers"”.

International pressures will probably not be exérte compensate the lack of birth
parents' lobby groups in Third World countries. eOmason is that international debates
consistently reflect the dominant influence of adap parents who will, in all likelihood,
have few objections to legislation in sending caoestthat permits them to sidestep the
inconvenient policies they encounter at hdmeThey may well contend that to pressure for
open adoption in sending countries would repres@oiue interference in national affairs.
That this laissez-faire policy has the effect otauraging adoption on terms which favor

adoptive parents and disempower birth parentsnsagently overlooked.

CONCLUSIONS: A NEED TO REPOLITICIZE QUESTIONS GFHILD WELFARE

One of the first conclusions we might draw from fireceding paragraphs is that the
influence of international human rights legislatisuch as the UN Convention on the Rights
of the Child, is filtered through particular locahd historical circumstances, including

pertinent factors such as the position a regiogupies, economically and politically, in the
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world order. Thus, open adoption which, in NoAtinerican policies, is seen as increasingly
coherent with a child’s rights, is seen in cowedrsuch as Brazil as irrelevant if not inimical
to these rights.

In the second place, we must face the possibiig thany of these national variants
have very little to do with local traditions. Asevhave pointed out, Brazilian laws on child
placement and substitute families make absolutelyeference to traditional practices of
child circulation. On the contrary, the authorstieé new Children’s Code make nary a
reference to anything remotely resembling spedfiazilian (or Latin American, or simply
non-mainstream) modes of beffig At the same time that one must be leery of ofiygosite
extreme -- in which romantics uncritically extoletvirtues of “native custom¥”--, it is
perplexing to observe the national legislators’ plete disregard for the historical
experience of a good part of the Brazilian popatati

Supposing that this case is not exceptional, we mayl wonder if Parker's
recommendation, (cited earlier on), that the gdnaniaciples of international legislation be
adjusted to local realities through national arglaeal “conventions with a little "¢, is not
more complicated than it would appear. True, & labthe debates on child rights which, at
the end of the 80s, swept the globe, reveals masgscin which researchers and policy
makers have highlighted local worldviews in orderattenuate the individualistic bent of
Western law. They have given more weight to thterests of collectivities such as the
extended family, clan, or tribe, and rethougHirdigons of parenthood and family, as well
as directives on child labBr On the other hand, there are more than a fesscia which
legislators have shown open hostility to their ¢baents’ traditional forms of family

organization. In Burkina Faso, for example, th&3ad ®ersons and Family Cotleands the

people's basic kinship structure -- the lineageigre as "parasitical" and declares that, in the

future, the country's social life will be organizedound the "biological family" to the
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exclusion of the members of the extended familydwiill inevitably become strangers to the

nuclear family circle” (Belembaogo 1994: 216). In less blatant cases of prejudice against
traditional values, the recommendations of jurisgad like a 1950s manual in applied

anthropology: how to use folk beliefs and custamsa means to effect social change and
bring about a "modern” society. Not infrequentlypfpund value differences are glossed

over, erasing, in the process, the awareness difatorg political interests.

Scholars today are generally agreed on the neegass through local cultural
institutions in order to implement internationahtman rights standards. They recommend that
international law be used as a “guiding principl& rethink domestic cultural values, and
underline the critical role of “participation”, thmgh public debate, as a way to bridge the gap
between universalist orientations and local, reiatg policies (Levesque 1999). One should
be wary, however, lest this “ participation” foNoa one-way track. Certainly, there can be
little objection that discussions on human righdsifcorporated into the cultural dynamics of
local populations. On the other hand, one migkthasv often local-level considerations that
challenge hegemonic narratives provoke seriousagdin on the part of law-makers.

This question is, of course, inspired in long ye#Hrsthnographic experience among the
sort of families from which adoption children arermally drawn. Ortner (1995) reminds us
that, in writing on “resistance” to hegemonic facethnographers have an inconvenient habit
of slipping into a Manichean viewpoint — dividiniget world into good guys and bad guys.
Little is to be gained by oversimplifying matteralthough here | have not gone into possible
counter-arguments, | recognize that there couldnamy, well-founded objections to my
thesis. “Traditional” child circulation among tligrazilian poor does not always give ideal
results. It has included cases of abuse and diswation (discussed elsewhere — Fonseca
1995). State-sponsored fosterage has been plagtiiedserious problems which must be

reckoned with. And there are certain advantagesntmdern” adoption (irrevocability, full
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inheritance rights) which are not to be quibblethwiHowever, the position | have adopted in
this paper — pointing out possible strong pointgadlitional child circulation and even public
fosterage programs which conflict with hegemoniomebn policies — is designed to
compensate thin patches in the debate. To sutgdsin some case, people may have gone
overboard in their enthusiasm for plenary adoptibat children might be shared between
households, or that fosterage might be an adeguateeven all-around preferable — policy
for governments to invest in, the voices are fed fan between.

The relativist stance advocated in this paper is then, a caricatural appeal for the
preservation of native customs, much less for éspect of “ essential” family values based
on blood ties. It is rather an invitation to usenegraphic “curiosities” to rethink some of the
“universalist” principles which guide internationahd, in many cases, national law. This
course of action involves more than minor adjustserirhe very insistence dhe child’s
right to aname,_anationality, and damily — as anthropologists have pointed out (Mbde
1994; Ouellette 1996; Yngvesson 1998) — is basetlypically Western representations of
fixed identity, a closed nuclear family, and excohesstate jurisdiction. Drawing inspiration
from the vast stock of local diversity, these aopimiogists have brought out not only the
possibility but the existence of other ways of kmg — heterotopic families, enchained
identities -- within the modern world. In like fash, a small number of legal scholars
(O’'Neil 1988; Goonesekere 1994; Minow 1996) havesgwned the very terms of legal
discourse normally used to promote child welfar&Vhile recognizing that a certain
“manifesto rhetoric” might be politically useful, they suggest that the adversarial
connotations of the rights discourse could be cenpnbductive in certain domains where,
affiliations, connections and interpersonal relagioips might better serve the legislation's
stated purpose.  Following this line of reasonihgyould suggest that the implicitly

adversarial terms of the adoption process whiclclanm the possibility of only one pair of
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winners stacks the deck against Third World birénepts long before (if ever) they get to
court.

We see then that — from state economic philosopllypsessure groups to the terms of
legal discourse, adoption — just as most othergtemthe child rights agenda, is definitely a
political issue. Thus, the mismatch between Biazilaw, even in its most progressive form,
and child circulation practices in tliavelais not an entire surprise. The voice of society’s
powerless sectors has been routinely left out dtypalebates not so much by design (the
channels of participation, in many places, do ¢ximit by lack of attentive listeners.

In this sense, international forums have greatrg@te For example, the report from
the recent meeting of the Hague Convention’s SpeGiammitteé® contains highly
interesting comments. Certain sending countriestme only “simple” adoption while most
receiving countries require all adoptions to bdl*fand plenary. Contesting the automatic
conversion of the former to the latter, Delegatethe Commission pointed out that:

a simple adoption may sometimes be entered intd, because this is the only

alternative available, but because the birth pardatnot wish to sever all legal ties with

the child. Reservations were expressed in resgentyosystem which treats conversion
as an automatic process. Such an approach ratskhefr‘disenfranchising” the birth
parents, by giving the adoption effects beyond éhias which the consent was given

(Report 2000, art. 78).

It remains to be seen if such observations will betlost amidst the much more lengthy
passages aimed at eliminating private entrepreh@oesicial game and regulating official
charges — concerns which adoptive parents takeistensy to heart. Altogether, on the
basis of our Brazilian experience, we would suggest unless the spiny issues of inequality
are squarely confronted by all concerned, calling ‘msiders' will contribute very little to

attaining the desired objective : adjusting hunraghts principles to local realities,..
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Collaborative Research Network "Counter-hegemolubalization”, coordinated by Cesar Rodriguez and
Boaventura Souza Santos during the Meeting of#lve and Society Association in Miami, May 2000.

! Hereafter referred to as the UN Convention.

2 The emphasis on local interpretation and appbcatif the Convention is reinforced by clauses néagiparty
states to submit periodic reports on each natiprogress toward implementing common goals (Levesque
1999).

3 Statistics from the National Adoption InformatiGtearinghouse.

* Elsewhere (Fonseca in print), | analyse the sudtiep in intercountry adoptions which occurred@iazil, as
well as certain other sending countries duringlaite 1990s.

5 Aside from the U.N. Convention on the Rightshe Child see also the 1993 Hague Convention on the

Protection of Children and Co-operation in Respédhtercountry Adoption

® | conducted fieldwork and interviews on child cikation in three different phases: 1981-2, 198681 %#d
1993-1994. The first two periods of ethnograplataegathering put me in touch with 120 househaidsiod
different neighborhoods, in which | registeredpgéither, some one hundred cases of child circalatizuring
the latter period, | conducted intensive interviewth thirty-six women, scattered throughout therkinng-class
neighborhoods of Porto Alegre, who had participatechild circulation networks.

" The Brazilian Workers' Party has governed the aitiorto Alegre since 1987, and the state of Rian@e do
Sul since 1999.

8 See Panter-Brick and Smith (1999) for a critassessment of this term.

° These children are referred to, in Portuguesélhas de criacdo-filhos, meaning children, anctiacéo
meaning something between “raising” and “creating”.

19 See Blum (1998) for the description of a similae f state institutions by the poor (in this case)ineteenth
century Mexico.

™ Interview with a state judge, qutoedi@to E 26 ao(t 1990. See al$wlha de S&o Paula7/12/99.
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2 The video "Ciranda, Cirandinha: the circulatidrchildren in working-class families, Brazil" by €onseca,
A. Cardarello, N. Godolphim, and R. Rosa (Laboiiatde Anthropologia Visual - Universidade FederalRio
Grande do Sul, 1994) includes the testimony of weonen on this subject.

13 Hereatfter, in this article, referred to as theziiian Children’s Code

4 According to a recent assessment of the World BanRrazil today, despite a certain number of abci
protection programs that provide some compenséiofamilies affected by recent economic crises fisnaf
the most vulnerable, especially those in the infdrsector, are not protected”.
(www.worldbank.org/poverty/data/trends/regional htm

5 In Porto Alegre, for example, a 1994 survey cdrdat by member of my research group indicatedttrere
were only 80 children in foster homes, against iB5@stitutional care, and 243 given in adoptioatthear.
During the past decade, the program of substitutglies has been so reduced that, in January d¥,286re
existed only four such homes (interview with steial worker).

16 One should not ignore that, contrary to the Braniltase, in Europe and North America, childrertates
sponsored foster care far outnumber the annuadftaltlopted children.

lsto E 13/5/98, 25/11/98, 28/12/98.

18 A 1985 Brazilian study, looking into the homewer 150,000 woman who had given up a child beifsre
first birthday (whether to relatives, foster pageot the state institution), found that the majatirating factor
was « lack of adequate financial conditions » (Casn©91).

19 Ct. Article 23 of theChildren’s Code

% See similar dilemmas among Spanish child welfasekars who were given, by the 1987 Child Welfar#, Bi
the power to judge "neglect" and remove childremifitheir families without passing through the csurt
(Picont6-Novales 1998).

2L For example, people who have recently sufferedase of a child might be judged inadequate candila
because they have not “completed the mourning peice

% Thjs statistic coincides with Kane'’s estimate tldaring the 1980s, fully two-thirds of the childrgiven in
inter-country adoption were under one year of age.

% Studies by Scheper-Hughes (1990), Hoelgaard (1988) Abreu (2000) point to the sympathy many
individuals — judges and adoption workers — dematestwith regard to inter-country adoption.

24 See Yngvesson (2000) for a perceptive analysiSasfe arguments in the Indian setting.
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% Modell (1998) and Colen (1995) both offer impattaontributions to this line of investigation.

% Until 1988, adoptive parents had to be at leaste20s old. For a plenary adoption, the child dowt be
over 7. With the new constitution, these ages whenged to 21 and 18 respectively.

2"In her study of 400 adopted families in the stiftParana, Ligia N.D. Weber also shows that wheopper-
middle class parents go through official procedatgsivenile court, lower-income couples tend togtdn the
traditional (and illegaladocao a brasileira(1999. “Familias adotivas e mitos sobre lagosatgue”, Paginas
brasileiras de adocdo — Netscape).

28 Statistic from the National Adoption Informatioe@ringhouse.

®Ironically, it is exactly these articles which drequently criticized as “pseudo-rights” whichtire case of
children, cannot be granted without the adult tat@r judge’s) permission (Théry 1992).

% There is some indication, however, that this dlinction” is not limited to the Latin contexhat -- together
with the welfare state's decline -- it has beabaglized (see Théry 1991).

31 Carp (1998) points out that the birth parents’ groent in the States gained impetus only after hild
adopted into high-income households reached mwjanil began to voice interests which coincidedoime
extent, with those of birth parents.

%2 Bartholet is but one of many American adoptiorhastasts who urges potential adopters "ranked lowhe
agency fitness scales" to try their chances overs#éhe single person or the couple over forty bél able to
find at least a few countries abroad where theyachopt" (1993 : 142). Making an analogy with llvkeown
patterns in the realm of industry, we might say tha First World has out-serviced the productibololdren in
order to avoid pesky restrictions imposed by itm@soption boards.

33 According to Santos (2000), such attitudes apécay of semi-peripheral countries in which new avather
than respond to internal dynamics, reflect “higtefsity globalizing pressures”, dominated by Amemi¢egal
models.

3 Moore (1989) provides an eloquent critique of ii@antic's tendency to reify "custumary" law.

% See the special issue of timéernational Journal of Law, family, and polioy the principle of a “child's best
interests" (1994, vol. 8). Collaborators from Zablwe, Burkina Faso, Egypt, India and other non-@fest
countries test and, in general, demonstrate tims-mational validity of the UN Convention.

% Report And Conclusions Of The Special Commissiothe Practical Operation of the Hague Convention o

29 May 1993 on Protection of Children and Co-Openaih Respect of Intercountry Adoption, 28 Novemle
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